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[4110-84] 
Title 42—Public Health 


CHAPTER 1—DEPARTMENT OF 
HEALTH, EDUCATION, AND WELFARE 


PART 36—INDIAN HEALTH 


Subpart C—Contract Health Services 


AGENCY: Department of Health, 
Education, and Welfare. 


ACTION: Final rule. 


SUMMARY: This rule establishes con- 
tract health service delivery areas, and 
uniform eligibility, notice and related 
requirements for the provision of con- 
tract health services to eligible Indians 
and other beneficiaries within those 
areas. The purpose is to clarify eligi- 
bility and responsibility in the admin- 
istration of this program. 


EFFECTIVE DATE: August 4, 1978. 


FOR FURTHER INFORMATION 
CONTACT: 


James Mitchell, Contract Health 
Services Branch, Indian Health 
Service, Room 5A-27, 5600 Fishers 
Lane, Rockville, Md. 20857, 301-443- 
4700. 


SUPPLEMENTARY INFORMATION: 
On October 22, 1976, a notice of pro- 
posed rulemaking (NPRM) was pub- 
lished in the FepERAL REGISTER (41 FR 
46792 et seq.) proposing to revise sub- 
part C of 42 CFR Part 36 to establish 
contract health service delivery areas, 
and eligibility and related require- 
ments for the provision of contract 
health services within those areas. In- 
terested persons were given until De- 
cember 21, 1976, to submit written 
comments, suggestions, or objections. 


A. CHANGES MADE FROM THE PROPOSED 
RULES 


After full and careful consideration 
of all comments received, certain pro- 
visions of the proposed rules have 
been revised as noted below: 

1. For ease of use the definitions 
have been placed in alphabetical 
order. 

2. The definition of “alternate re- 
sources” formerly § 36.21(i) has been 
renumbered as § 36.21(a). 

3. The term “personal resources” has 
been deleted from the definition of 
“alternate resources.” Numerous com- 
mentors suggested deletion on the 
basis that: Historically the Indian 
Health Service (hereinafter, IHS) as a 
matter of practice, has not applied a 
means test for services; has not ex- 
cluded persons from receipt of con- 
tract health services because they had 
“personal resources”; and “personal 
resources” was not defined. 
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IHS does not, nor does it intend to 
apply a means test as a condition for 
receipt of services. Personal resources 
have, historically, been utilized to 
assist or supplement the cost of medi- 
cal care services when funds available 
to IHS were insufficient to cover the 
total cost of services provided and the 
Indian or his tribe had such resources 
to voluntarily use. ‘This practice may 
continue in the future when agreed to 
by the parties involved, but it is felt 
that inclusion of “personal resources” 
in the definition of “alternate re- 
sources” is not warranted, and has 
been eliminated. The elimination of 
this term should also ease the fears of 
those commentors who consider the 
term as jeopardizing the unique rela- 
tionship of the Indian with the Feder- 
al Government. 


3. A definition of “appropriate order-. 


ing official”. has been substituted for 


the definition of ‘authorizing official” - 


and designated as §36.21(b). This 
change was made to accommodate 
changes made in section 36.24 (dis- 
cussed later). 

4. The definition of “contract health 
services,” renumbered as §36.21(e), 
has been changed to clarify that the 
term applies to services provided by fa- 
cilities other than those of IHS. 

5. As a result of several comments 
pointing out that § 36.24 would be im- 
possible to administer without a defi- 
nition of “emergency.” such a defini- 
tion has been added as §36.21(f). 
When possible, the decision as to the 
state of emergency will be made by ap- 
propriate IHS medical authority. Oth- 
erwise, the decision will be made by 
the appropriate non-IHS medical au- 
thority attending the patient. 

6. The definition of reservation re- 
numbered as §36.21(i), has been 
changed to that used by the Bureau of 
Indian Affairs in its regulations gov- 


‘erning financial assistance and social 


services programs (25 CFR 201(v)) for 
purposes of increased consistency and 
because it is considered more precise. 

7. For purposes of clarification, a 
definition of the work “Service” to 
mean the Indian Health Service has 
been added as § 36.21(h). 

8. As a result of the decision to desig- 
nate the State of Oklahoma as a con- 
tract health service delivery area (dis- 
cussed later), a definition of “tradi- 
tional Indian country,” formerly num- 
bered as § 3621(e), is no longer need 
and it has been deleted. : 

9. Due to changes made in § 36.23(a) 
to reference §36.12 of 42 CFR (dis- 
cussed later), the definition of 
“Indian,” formerly designated as 
§ 36.21(f), has been deleted since it is 
no longer needed. 

10. The State of Nevada has been 
designated a contract health service 
delivery area in § 36.22(a). This desig- 
nation is based on a number of com- 


ments and tribal resolutions which 
pointed out that the county option ap- 
proach would result in an unintended 
exclusion of an estimated 30 percent 
to 40 percent of Nevada Indians from 
IHS contract health services. This 
result was a factor of both the small 
size and scattered location of the res- 
ervations and colonies in Nevada and 


. the particular social structure of the 


Nevada Indian population. 

11. The entire State of Oklahoma 
has been designated a contract health 
service delivery area in § 36.22(a). This 
is a change from the NPRM which in- 
cluded only traditional Indian country 
in Oklahoma which, in effect, meant 
the entire State except for the cities 
of Tulsa and Oklahoma City. This 
change is due to the high incidence of 
utilization of and dependence on IHS 
facilities by eligible Indian residents of 
Tulsa and Oklahoma City. Under the 
NPRM, if eligible residents of the two 
cities presented themselves to an IHS 
facility, they would be eligible for care 
but if the IHS facility for any reason 
could not provide the needed direct 
care, the individuals would not be eli- 
gible for contract health services. This 
makes neither administrative nor pro- 
grammatic sense due to the reliance 
the affected population places on IHS 
for health care services. . 

12. A number of counties in the 
State of Michigan have been designat- 
ed a contract health service delivery 
area in § 36.22(a). This designation was 
made as a result of a number of com- 
ments from tribal representatives 
which pointed out that the Saulte Ste. 
Marie Tribe of Chippewa Indians have 
traditionally occupied a seven-county 
area where they currently receive con- 
tract health services but have tribal 
land in only one county. The county 
option proposal would result in an es- 
timated 50 percent of the service pop- 
ulation being declared ineligible for 
contract health services. This would 
be counter to the intent of the regula- 
tion and current service patterns as 
well as the intent of Congress which 
provided funding for a seven-county 
program. 

13. An area consisting of 14 counties 
in the State of Wisconsin and 1 county 
in the State of Minnesota has been 
designated a contract health service 
delivery area in § 36.22(a)/This desig- 
nation was made as a result of a reso- 
lution by the Wisconsin Winnebago 
Business Committee which pointed 
out that there is no defined reserva- 
tion area, as such, for Wisconsin Win- 
nebago Indians and that tribal land is 
scattered over a 15-county area tradi- 
tionally occupied by the Wisconsin 
Winnebago people who _ currently 
reside on or near those lands. 

14. Section 36.22(b), providing for re- 
designation of contract health service 
delivery areas, has several revisions. It 
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has been revised to clarify that only 
areas or communities “within the 
United States” may be redesignated as 
a part of a contract health service de- 
livery area. This clarification was 
prompted by a number of comments 
pointing out that there was no specific 
prohibition to including non-U:S. terri- 
tory. 

Also, as a result of a number of com- 
ments, the words “or other Indian” 
have been deleted from §36.22(b) to 
require consultation only with tribal 
governing bodies with respect to area 
redesignation. In addition, the words 
“people native to the reservation” and 
“members of the tribe” have been de- 
leted from § 36.22(b) (1) and (2) respec- 
tively to bring this section into con- 
formity with § 36.23(a) as revised. As 
revised, § 36.22(b) (1) and (2) requires 
consideration of the number of Indi- 
ans (not just those native to the reser- 
vation) in the proposed area and the 
social and economic affiliation of 
those Indians with the reservation 
tribe. The current language permits 
the initiation of redesignation proce- 
dures by-‘a tribal resolution as one 
commentor suggested. Detailed proce- 
dures are inappropriate because of the 
divergent situations that might call 
for a redesignation. 

15. Section 36.22(c) has been revised 
to simply provide that redesignations 
will be made in accordance with the 
Administrative Procedure Act (5 
U.S.C. 553) rather than spelling out a 
requirement for an NPRM and a 
public comment period. These are gen- 


- erally provided for in the Administra- 


tive Procedure Act but the revised lan- 
guage would allow for the utilization 
of any exceptions permitted under 
that act if it were appropriate. 

16. Section 36.23(a) has been revised 
to replace the phrase “any Indians, 
and the non-Indian wife and depend- 
ent members of the household of any 
such persons” by referring to persons 
described in § 36.12 of 42 CFR, which 
describes persons eligible for services 
at IHS facilities. This change, along 
with deletion of a definition of 
“Indian” for purposes of contract 
health services, will achieve consisten- 
cy between §§ 36.23(a) and 36.12 and 

simplify the regulations governing 
’ THS services. The change indicates 
that §36.23(a) imposes eligibility re- 
quirements for contract health ser- 
vices in addition to, rather than inde- 
pendent of, § 36.12. 

The change in § 36.23(a) to refer to 
persons described in §36.12 is made 
recognizing that the Department 
plans to issue a separate notice of pro- 
posed rulemaking to amend § 36.12 
with respect to the non-Indian hus- 
band of an eligible Indian and the 
non-Indian dependent members of an 
eligible Indian’s household. Section 
36.12, as did proposed §36.23(a), in- 
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cludes the non-Indian wife, but not 
the.non-Indian husband, of an eligible 
Indian. Several comments were re- 
ceived objecting to exclusion of non- 
Indian husbands in proposed § 36.23(a) 
on the ground that their exclusion 
constituted discrimination based upon 
sex. Non-Indian dependent members 
of an eligible Indian’s household are 
presently served by the IHS, although 
§ 36.12, adopted in 1956, has not been 
updated to include them. These issues 
will be dealt with in the notice of pro- 
posed rulemaking to amend § 36.12. 

17. Section 36.23(a) has also been 
amended to make persons described in 
§ 36.12 eligible for contract health ser- 
vices when they reside within a con- 
tract health service delivery area but 
do not reside on a reservation and are 
either members of or maintain close 
economic and social ties with the tribe 
or tribes located on the reservation or 
for which the nearby reservation was 
established. 

A number of commentors pointed 
out that the proposed rule would ex- 
clude many Indians residing near @ 
reservation within a contract health 
service delivery area who were not 
native to the area and members of the 
local tribe, but who had been receiving 
services from IHS and were members 
of the local Indian community. Sever- 
al comments suggested that contract 
health services should be provided to 
Indians regardless of where they 
reside. Other comments spoke in favor 
of the original membership require- 
ment. The above revision reflects the 
resources available to IHS, the recog- 
nition of the part the tribe plays in 
the relationship between the Federal 
Government and the Indian communi- 
ty, and a viable position between those 
who recommended retention of the 
tribal membership requirement and 
those who wanted neither tribal mem- 
bership nor geographical criteria. 

18. The term “on or near a reserva- 
tion” has been deleted from § 36.23(b). 
It was redundant and confusing since 
a student or transient who was eligible 
for services “at the place of their per- 
manent residence” would have had to 
reside “on or near a reservation.” 

19. Section 36.23(b)(2ii) has been 
renumbered as §36.23(c) and revised 
so that the language dealing with the 
period of eligibility when an individual 
leaves the contract health service de- 
livery area more closely conforms to 
equivalent language in § 36.23(b)(1) 
dealing with a similar period covering 
students who no longer meet the spe- 
cial conditions of eligibility for stu- 
dents. The words “* * * or until alter- 
nate health care resourees are availa- 
ble and accessible, whichever occurs 
earlier’ are deleted because this is pro- 
vided for by action of § 36.23(f) which 
was formerly § 36.23(e)(ii). 
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20. As a result of a number of com- 
ments, a new section, §36.23(d), has 
been added which provides for the 
continued eligibility of Indian children 
after they are placed in foster care 
outside a contract health service deliv- 
ery area when conditions involving 
previous eligibility and an order by a 
court of competent jurisdiction have 
been met. As was pointed out in the 
comments, this potential loss of eligi- 
bility placed undue and unnecessary 
burdens on Indian foster children and 
overly restricted the viable choices 
available to social service agencies and 
the courts in dealing with very diffi- 
cult situations. 

21. Section 36.23(c)\(i) has been re- 
numbered as §36.23(e) and revised to 
omit the words “and access to other 
arrangements for obtaining the neces- 
sary care.” This change is intended to 
make clear that priorities for contract 
health services will be determined on 
the basis of relative medical need. The 
accessibility of alternate resources is 
not solely a matter for consideration 
in establishing priorities when there 
are insufficient resources but rather is 
a factor of general applicability. 

Former § 36.23(c)(ii) has been re- 
numbered as §36.23(f) and titled “al- 
ternate resources.” 

22. Renumbered § 36.23(f) has also 
been revised by adding to the end the 
words ‘‘* * * or would be available and 
accessible upon application of the indi- 
vidual to the alternate resource.” This 
was done to clarify that failure to 
apply for alternate resources that are 
accessible and available does not mean 
that the resources are not accessible 
or available. 

23. Former §36.23(d), Evidence of 
tribal membership, has been deleted as 
no longer necessary in light of the 
change in §36.23(a) referring to per- 
sons described in § 36.12. 

24. Section 36.24, Authorization for 
contract health services, prompted a 
large number of comments and sugges- 
tions, some of which indicated a lack 
of clarity on the part of the proposed 
rule. This section has been extensively 
revised. As revised, the section pro- 
vides that no payment will be made — 
for medical care and services delivered 
by non-Service providers or in non- 
Service facilities unless a purchase 
order has been issued by the appropri- 
ate IHS ordering official after that of- 
ficial has been notified as spelled out 
in this section. This revision required 
the addition of a definition of “appro- 
priate ordering official’, designated as 
$36.21(b) (see item 4 above). These 
changes address the expressed concern 
that nonmedical personnel might au- 
thorize medical treatment. A defini- 
tion of “emergency” was added as 
§$36.21(f) to aid in the administration 
of this section (see item 5 above). 
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The notification requirements have 
been clarified and include a provision 
allowing, for good cause, a waiver of 
prior notice in nonemergency cases. In 
response to a comment, the notifica- 
tion requirements were revised to pro- 
vide that an individual or an agency 
acting on behalf of the Indian may 
give the necessary notice. 

A suggestion that all requirements 
for prior authorization are unreason- 
able and can result in burdensome re- 
quirements was not accepted due to 
the need to manage IHS resources and 
assure that only eligible individuals re- 
ceive care under the IHS program. It 
was suggested that instead of prior au- 
thorization and notice IHS should 
issue Indians I.D. cards to indicate to 
providers the individual’s eligibility, 
and a written description of the bene- 
fit package of health care services cov- 
ered. This suggestion was not adopted 
because, in the absence of a congres- 
sional appropriation to fund such a 
benefit package, I.D. cards would have 
no purpose. 

Many suggestions for greater detail 
were rejected as dealing primarily 
with interpretative and administrative 
matters and, therefore, more appropri- 
ate for inclusion in later manual is- 
suances. For example, it was suggested 
that a standard form be developed so 
that individuals will know what must 
be disclosed to become eligible for con- 
tract health services. Guidelines will 
have to be developed which inform 
both IHS staff and applicants what in- 
formation is appropriate to establish 
eligibility. 

25. Comments on § 36.25, Reconsider- 
ation and Appeals, were made that 10 
days was insufficient time to prepare 
and submit a request for reconsider- 
ation. The section has been changed 
to allow 30 days for submitting a re- 
quest for reconsideration. 

The procedures were revised to pro- 
vide that in cases where the applicant 
submits additional supporting infor- 
mation not previously submitted, the 
applicant may obtain a reconsider- 
ation by the Service Unit Director who 
had made the original denial. Other- 
wise, the applicant may appeal direct- 
ly to the Area or Program Director. 
This procedure was adopted to allow 
the Service Unit Director to make a 
determination based on all available 
information. It seems inappropriate to 
appeal to a higher echelon when the 
original denial was based on what 
might turn out to be incomplete infor- 
mation. : 

26. Section 36.25(c) was added to the 
regulation. It provides for a final 
appeal to the Director of the Indian 
Health Service. The decision of the Di- 
rector will constitute the final admin- 
istrative action by IHS. This addition- 
al level of appeal was added to provide 
a common point for appeals which 
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should help assure greater uniformity 
in determining eligibility. It alsc adds 
an additional measure of protection to 
an applicant’s potential right to serv- 
ice. 

Several comments were received that 
suggested that the final appeals 
should be made to the tribe and that 
any other approach is an infringement 
on the ability of the tribes to govern 
themselves. This suggestion was not 
adopted because, in our view, current 
law would not permit such an ap- 
proach. Another comment was re- 
ceived which suggested that the ap- 
peals process would be enhanced if 
there was a provision for appeal to an- 
other agency. This suggestion was not 
accepted because the addition of the 
Director of the Indian Health Service 
as the last level- of administrative 
appeal of a denial of contract health 
services is considered adequate admin- 
istrative protection of an applicant’s 
rights. 


B. DIscUSSION OF GENERAL COMMENTS 


A number of comments were re- 
ceived that dealt with relevant issues 
but of a general nature. A discussion 
of these follows: 

(1) A number of commentors stated 
that they were opposed to the entire 
concept of the “on or near policy.” 
The reasons were varied but included 
the charges that the proposed regula- 
tions: violate the Snyder Act which 
provides for services for Indians 
throughout the United States; illegal- 
ly limit eligibility of Indians by estab- 
lishing contract health service delivery 
areas; violate the intent of Congress as 
expressed in the Indian Health Care 
Improvement Act (Pub. L. 94-437); are 
an illegal attempt to limit the Federal 
obligation to provide health services to 
Indians; and, by restricting participa- 
tion of otherwise eligible Indian per- 
sons solely on the basis of residence, 
are thereby discriminatory and con- 
trary to the original intent of the Fed- 
eral Government. 

There is no question as to the fact 
that IHS has authorizing legislation 
(Snyder Act, etc.) to provide contract 
health services to “Indians through- 
out the United States.” However, in 
appropriating funds, Congress has pro- 
vided funds for services to federally 
recognized Indians who live on or near 
Federal Indian reservations with cer- 
tain exceptions, such as where funds 
have been specifically earmarked for 
urban Indian projects or particular 
tribal groups. 

(2) Several respondents opposed the 
definition of contract health service 
delivery areas since county jurisdic- 
tional boundaries do not necessarily 
have any historical significance or 
meaning to Indians or their reserva- 
tions. Section 36.22(b) permits tribal 
and other governing bodies of affected 


reservations to request appropriate re- 
designation of their contract health 
service delivery area. This provision is 
consistent with Indian self-determina- 
tion and was favorably commented on 
by several tribal representatives. 

(3) Several respondents requested 
implementation of the proposed regu- 
lations be postpuned for various peri- 
ods,\ranging from a few months to in- 
definitely. Requests were made to pro- 
vide Indian people more time to re- 
spond to the proposed regulations. 

The proposed regulations, which 
were under development for more 
than two years, have received exten- 
sive public exposure and discussion 
through at least five national meet- 
ings and numerous communications 
between interested parties specifically 
to discuss developing regulations. Ad- 
ditionally, 60 days were allowed for 
comment after publication of the 
NPRM. Therefore, it is not deemed 
necessary to postpone publication of 
final rules. 

(4) Objections were raised to the 
Indian Health Service program being a 
residual resource on the basis that 
such a position is illegal; is contrary to 
intent of the Snyder Act; and that it 
discriminates against the poor who are 
forced to use state and other available 
services. It was recommended that 
IHS should be the primary source of 
health services for Indians. 

The position that resources of the 


‘Indian Health Service are residual to 


other health care delivery systems or 
health care payment mechanisms 
available and accessible to the Indian 
is neither illegal nor does it violate 
IHS authority. This position does not 
adversely discriminate agaist the poor 
since it maximizes the resources avail- 
able for health care for all eligible In- 


The Indian has a dual relationship 
to Federal, State and local govern- 
ments stemming from his rights as a 
citizen and his rights as a member of a 
federally recognized Indian tribe. Indi- 
ans and other native Americans are 
entitled under the Fifth and Four- 
teenth Amendments to the Constitu- 
tion of the United States and under 
title VI of the Civil Rights Act of 1964 
(42 U.S.C. 2000-d et seq.) to equal 
access to State, local and federally as- 
sisted programs available to other eli- 
gible members of the general popula- 
tion. Services available from the 
Indian Health Service cannot be con- 
sidered as an alternitive resource 
which could preclude the eligibility of 
Indians or other Native Americans for 
services under other programs or bene- 
fits or under contracts with health 
care providers or insurance carriers. 

The required use of alternate re- 
sources does not jeopardize the Indi- 
ans’ unique relationship with the Fed- 
eral Government, but merely maxi- 
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mizes the health care services that can 
be provided with limited resources. 
Though an Indian may be eligible for 
an alternate resource, if it is not avail- 
able and accessible to him, this other- 
wise eligible Indian will not be denied 
contract health services. 

(5) Questions were raised regarding 
methods of carrying out IHS’s respon- 
sibilities under the regulations (e.g., 
who is the local authorizing official; 
how will local policy be publicized?). 

These and similar questions and 
issues concerning administrative pro- 
cedures and program implementation 
are appropriate for Headquarters, 
Area and Service Unit issuances and 
policy statements. Policy will be 
posted and published locally and other 
wise disseminated to assure the high- 
est possible awareness among poten- 
tially eligible Indians. 

(6) The National Indian Health 
Board (NIHB) took issue with the 
statement in the NPRM that the 


NIHB was unsuccessful in obtaining 


consensus among tribal groups. The 
NIHB considered this as reflecting a 
lack of understanding as to the 
NIHB’s function (see 41 FR 46793, Oc- 
tober 22, 1976). The statement in the 
proposed regulations may have been 
misleading. The NIHB commented 
that it is only a dissemination point 
for information for Board members 
and therefore it did not comment on 
the proposed regulations. It further 
stated that it was successful in its mis- 
sion to disseminate information on the 
proposed regulations to its members. 

(7) Some respondents reported that 
the proposed definition of “reserva- 
tion” would guarantee IHS services to 
Indians located in places where IHS 
has not been funded by Congress to 
provide services. Section 36.22(a)(4) es- 
tablishes contract health service deliv- 
ery areas only with respect to reserva- 
tions “within the funded scope of the 
Indian health program.” This is appli- 
cable even under the revised definition 
of “reservation” contained in the final 
rule. 

(8) Several legal aid groups took 
issue with limitation of services to 
members of federally recognized 
tribes, since the Snyder Act, as IHS’s 
authorizing legislation, does not spe- 
cifically contain this limitation. These 
commenters maintain that any Feder- 
al, State, or otherwise recognized 
group that is culturally identified as 
Indian comes within the Snyder Act 
authority for services from the IHS. It 
was not the purpose of the Snyder Act 
to extend benefits to Indians not fed- 
erally recognized, but rather to autho- 
rize appropriations for Bureau of 
Indian Affairs’ programs serving fed- 
erally recognized Indians. - 

(9) A number of comments were 
made that the probability of an affect- 
ed Indian person having access to the 
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FEDERAL REGISTER is small and there- 
fore the FEDERAL REGISTER is an ex- 
tremely poor vehicle through which to 
reach Indians with a proposed regula- 
tion. It was suggested that these pro- 
posed regulations be published once a 
week for 3 consecutive weeks in a 
newspaper of general circulation 
within the affected localities. This 
suggestion was not adopted in light of 
the great effort_which had been made 


to inform and to receive comments: 


from the Indian community. Copies of 
the notice of proposed rulemaking 
were widely distributed to tribal gov- 
ernments and other interested groups 
for the purpose of explaining the pro- 
posed rules and seeking their input. 
Additionally, articles on these pro- 
posed regulations appeared in virtual- 
ly every Indian newspaper in the coun- 
try. Sufficient opportunity to respond 
to the NPRM has been provided to the 
Indian community. 


C. DISCUSSION OF MISCELLANEOUS 
RECOMMENDATIONS 


The Secretary does not agree that 
the proposed rules would be improved 
as suggested by some commenters and 
has rejected the following suggestions. 

1. A question was raised as to the 
meaning of ‘“‘close economic and social 
ties” in reference to the tribal mem- 
bership requirement appearing in 
§ 36.23(a)(2) of the NPRM. It was sug- 
gested that this regulation contain ad- 
ditional material explaining these 
terms. As was discussed above, the 
strict tribal membership requirement 
has been eliminated. There is still, 
however, a valid question as to the 
meaning of this. phrase since it re- 
mains as element in the eligibility cri- 
teria. The phrase is from the Supreme 
Court language in Morton v. Ruiz, 94 
S.Ct. 1055, 415 U.S. 199 (1974). Howev- 
er, the Court did not define these 
terms for us. It is acknowledged that 
IHS will have to provide guidance to 
enable the appropriate IHS official to 
determine when thé “close economic 
and social ties” criteria has been met 
but this is more appropriately left to 
administrative guidelines. 

2. It was suggested that the terms 
“residing” and “resides” be defined. In 
general usage, a person “resides” 
where he or she lives and makes his or 
her home. In practice, these concepts 
can be very involved. Determinations 
will be made on generally applicable 
legal principles with the described ap- 
peals process as a protector of their 
proper application. Inclusion of defini- 
tions would, in our opinion, neither 
clarify nor simplify the application of 
this criteria. 

(3) Several commenters suggested 
that a U.S. citizenship requirement 
should be added to the eligibility crite- 
ria for contract health services. This 
suggestion was rejected because the 
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requirements that an applicant for 
contract health services be of Indian 
descent and maintain close economic 
and social ties with the nearby tribe 
are msidered sufficient criteria to 
assure ‘that the available resources will 
be used for the health of the Indian 
communities within the funded scope 
of the program. 

(4) It was pointed out that the pro- 
posed regulations did not address the 
problem of which contract health 
service delivery area or service unit 
will be responsible for or will be 
charged for the cost of contract health 
services. We do not. consider this an 
appropriate topic for regulations since 
it is an administrative function. 

(5) It was recommended that the 
State of Arizona be declared as ““Tradi- 
tional Indian Territory.” The basis for 
this recommendation seems to have 
been the concern that many Indians 
currently eligible would not be eligible 
because they are not members of the 
nearby tribe even though virtually the 
entire State of Arizona is included in 
one contract health service delivery 
area or another. The change in the cri- 
teria dropping the strict tribal mem- 
bership requirement should mitigate 
this problem. In addition, changes in 
the boundaries of contract health 
service delivery areas are possible 
under the regulations and this will 
permit any needed adjustments. The 
entire State was not designated a con- 
tract health service delivery area be- 
cause this would have been a major 
departure from the situatioh proposed 
in the NPRM and there was not suffi- 
cient indication of tribal wishes. 

(6) It was suggested that present 
service unit boundaries be utilized for 
designation of “near.” The county 
option combined with the flexibility 
for redesignation was finally proposed 
and is being adopted as a result of a 
great deal of consideration of other 
possibilities. - 

(7) One commenter recommended 
that enrolled tribal members should 
be considered within the scope of the 
local service unit contract health serv- 
ice program if they return to their 
native community to receive health 
care. The funded scope of this pro- 
gram covers federally recognized Indi- 
ans who reside on or near reservations. 
If a tribal member did not reestablish 
residency on or near a reservation, the 
tribal member would be beyond the 
funded scope of the program. 

(8) It was recommended that house- 
hold members should be considered 
eligible rather than restrict eligibility 
to dependents. This issue will be dealt 
with under proposed revision to 
§ 36.12, as explained above. 

(9) It was recommended that provi- 
sion be made to continue coverage 
when people must move in order to be 
near specialized care. Coverage would 
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be maintained as long as the person’s 
“residency” did not change, if they 
were in transient status, or for 180 
days if they fall under § 36.23(b)¢ii). 
(10) The recommendation that the 
180-day grace period for obtaining al- 
ternate resources be reduced to 90 
days was not adopted. The 180-day 
period is considered more appropriate 
to assure proper health service cover- 


age. 

(11) The suggestions that separate 
definitions for “students” and ‘“tran- 
sients” be included was not accepted 
because they are considered adequate- 
ly described in § 36.23(b) (1) and (2). 
The suggestion will be kept in mind if 
experience indicates a need that 
cannot be met by administrative 
guidelines. 

(12) It was recommended that urban 
Indian groups near reservations be in- 
cluded in the eligible - population. 
Urban Indians could be included if 
they reside in a contract health service 
delivery area and meet all other eligi- 
bility criteria. Urban Indians are not 
eligible as a class as this would go 
beyond the funded scope. 


D. COMMENTS BEYOND SCOPE 

Several comments were received that 
went beyond the scope of the notice. 
They include suggestions: 

1. That IHS seek funding to provide 
health care coverage, possibly through 
a type of health insurance, to Indians 
throughout the United States. 

2. That a pro rata share of funds 
from other programs (e.g., medicare 
and medicaid) equivalent to that spent 
on Indian clientele be withdrawn from 
those programs and committed to IHS. 

3. That supplemental funds be ob- 
tained from Congress to provide 
health care to eligible students and 
that these funds not affect the pres- 
ent IHS contract medical care budget. 

4. That students be notified that 
when they make application for 
higher education financial assistance, 
they need to obtain any student 
health care plan available at the par- 
ticular education institution. 

5. That tribes issue identification 
cards so IHS and its contract health 
providers could recognize eligible 
members. 

6. That IHS retain administrative 
procedures currently in effect in the 
Portland area Indian Health Service. 


NotTe.—The Department of Health; Educa- 
tion, and Welfare has determined that this 
document does not contain a major proposal 
requiring preparation of an inflationary 
impact statement under Executive Order 
11821 and OMB Circular A-107. 

Dated: April 12, 1978. 

Jutius B. RICHMOND, 
Assistant Secretary for Health. 
Approved: July 22, 1978. 
HALE CHAMPION, 
Acting Secretary. 


RULES AND REGULATIONS 


Part 36 of title 42 is amended by re- 
vising subpart C as follows: 


Subpart C—Contract Health Services 


Sec. 

36.21 Definitions. i 

36.22 Establishment of contract health 
service delivery areas. é 

36.23 Persons to whom contract health ser- 
vices will be provided. 

36.24 Authorization for contract health 


services. 
36.25 Reconsideration and appeals. 


Subpart C—Contract Health Services 


§ 36.21 Definitions. 


As used in this subpart: 

(a) “Alternate resources” means re- 
sources other than those of the Indian 
Health Service contract health ser- 
vices program, available and accessible 
to the individual, such as health care 
providers and institutions (including 
facilities operated by the Indian 
Health Service), health care payment 
sources, or other health care programs 
for the provision of health services 
(e.g., medicare or medicaid) for which 
the individual may be eligible. 

(b) “Appropriate ordering official’ 
means, unless otherwise specified by 
contract with the health care facility 
or provider, the ordering official for 
the contract health service delivery 
area in which the individual request- 
ing contract health services or on 
whose behalf the services are request- 
ed, resides. — 

(c) “Area Director” means the Direc- 
tor of an Indian Health Service area 
designated for purposes of administra- 
tion of Indian Health Service pro- 


grams. - 

(d) “Contract health service delivery 
area” means the geographic area 
within which contract health services 
will be made available by the IHS to 
members of an identified Indian com- 
munity who reside in the area, subject 
to the provisions of this subpart. 

(e) “Contract. health services’ means 
health. services provided at the ex- 
pense of the Indian Health Service 
from public or private medical or hos- 
pital facilities other than those of the 
Service. 

(f) “Emergency” means any medical 
condition for which immediate medi- 
cal attention is necessary to prevent 
the death or serious impairment of the 
health of an individual. 

(g) “Indian tribe” means any Indian 
tribe, band, nation, group, Pueblo, or 
community, including any Alaska 
Native village or Native group, which 
is federally recognized as eligible for 
the special programs and services pro- 
vided by the United States to Indians 
because of their status as Indians. 

(h) “Program Director” means the 
Director of an Indian Health Service 
“program area” designated for the 


“purposes of administration of Indian 


Health Service programs. 

(i) “Reservation” means any federal- 
ly recognized Indian tribe’s reserva- 
tion, Pueblo, or colony, including 
former reservations in Oklahoma, 
Alaska Native regions established pur- 
suant to the Alaska Native Claims Set- 
tlement Act (43 U.S.C. 1601 et seq.), 
and Indian allotments. 

(j) “Secretary” means the Secretary 
of Health, Education, and Welfare and 


‘any other officer or employee of the 


Department of Health, Education, and 
Welfare to whom the authority in- 
volved has been delegated. 

(kK) “Service” means the Indian 
Health Service. 

(1) “Service Unit Director’ means 
the Director of an Indian Health Serv- 
ice “Service unit area” designated for 
purposes of administration of Indian 
Health Service programs. 


§ 36.22 Establishment of contract health 
service delivery areas. 


(a) In accord with the congressional 
intention that funds appropriated for 
the general support of thé health pro- 
gram of the Indian Health Service be 
used to provide health services for In- 
dians who live on or near Indian reser- 
vations, contract health service deliv- 
ery areas are established as set out 
below: 

(1) The State of Alaska; 

(2) The State of Nevada; 

(3) The State of Oklahoma; 

(4) Chippewa, Mackinac, Luce, 
Alger, Schoolcraft, Delta, and Mar- 
quette Counties in the State of Michi- 


gan, 
(5) Clark, Eau Claire, Jackson, La- 


Crosse, Monroe, Vernon, Crawford, 
Shawano, Marathon, Wood, Juneau, 
Adams, Columbia, and Sauk Counties 
in the State of Wisconsin and Houston 
County in the State of Minnesota. 

(6) With respect to all other reserva- 
tions within the funded scope of the 
Indian health program, the contract 
health services delivery area shall con- 
sist of a county which includes all or 
part of a reservation, and any county 
or counties which have a common 
boundary with the reservation. 

(b) The Secretary may, from time to 
time, redesignate areas or communi- 
ties within the United States as appro- 
priate for inclusion or exclusion from 
a contract health service delivery area 
after consultation with the tribal gov- 
erning body or bodies of those reserva- 
tions included within the contract 
health service delivery area. The Sec- 
retary will take the following criteria 
into consideration: 

(1) The number of Indians residing 
in the area proposed to be so included 
or excluded; 

(2) Whether the tribal governing 
body has determined that Indians re- 
siding in the area near the reservation 
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are socially and economically affili- 
ated with the tribe; 

(3) The geographic proximity to the 
reservation of the area whose inclu- 
sion or exclusion is being considered; 
and 

(4) The level of funding which would 
be available for the provision of con- 
tract health services. 

(c) Any redesignation under para- 
graph (b) of this section shall be made 
in accordance with the procedures of 
the Administrative Procedure Act (5 
U.S.C. 553). 


§ 36.23 Persons to whom contract health 
services will be provided. 


(a) In general. To the extent that re- 
sources permit, and subject to the pro- 
visions of this subpart, contract health 
services will be made available as 
medically indicated, when necessary 
health services by an Indian Health 
Service facility are not reasonably ac- 
cessible or available. Persons described 
in and in accordance with section 36.12 
of this part if those persons: 

(1) Reside within the United States 
and on a reservation located within a 
contract health service delivery area; 
or 

(2) Do not reside on a reservation 
but reside within a contract health 
service delivery area, and: (i) Are mem- 
bers of the tribe or tribes located on 
that reservation or of the tribe or 
tribes for which the reservation was 
established, or (ii) maintain close eco- 
nomic and social ties with that tribe or 
tribes. 

(b) Students and transients. Subject 
to the provisions of this subpart, con- 
tract health services will be made 
available to students and transients 
who would be eligible for contract 
health services at the place of their 
permanent residence within a contract 
health service delivery area, but are 
temporarily absent from their resi- 
dence, as follows: 

(1) Students—during their full-time 
attendance at programs of vocational, 
technical, or academic education, in- 
cluding normal school breaks, such as 
vacations, semester or other scheduled 
breaks occurring during their attend- 
ance, and for a period not to exceed 
180 days after the completion of the 
course of study. 

(2)(i) Transients (persons who are in 
travel or are temporarily employed, 
such as seasonal or migratory work- 
ers), during their absence. 

(c) Other persons outside the con- 


tract health service delivery area. Per-- 


sons who leave the contract health 
service delivery area in which they are 
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eligible for contract health services 
and are neither students or transients 
will be eligible for contract health ser- 
vices for a period not to exceed 180 
days from such departure. 

(d) Foster children. Indian children 
who are placed in foster care outside a 
contract health service delivery area 
by order of a court of competent juris- 
diction and who were eligible for con- 
tract health services at the time of the 
court order shall continue to be eligi- 
ble for contract health services while 
in foster care. 

(e) Priorities for contract health ser- 
vices. When funds are insufficient to 
provide the volume of contract health 
services indicated as needed by the 
population residing in a contract 
health service delivery area, priorities 
for service shall be determined on the 
basis of relative medical need. 


(f) Alternate resources. Contract — 


health services will not be authorized 
by the Indian Health Service when, 
and to the extent that, alternate re- 
sources for the provision of necessary 
medical services are available and ac- 
cessible to the individual requesting 
the services or would be available and 
accessible upon application of the indi- 
vidual to the alternate resource. 


§ 36.24 Authorization for contract health 
services. : 


(a) No payment will be made for 
medical care and services obtained 
from non-Service providers or in non- 
Service facilities unless the applicable 
requirements of paragraphs (b) and (c) 
below have been met and a purchase 
order for the care and services has 
been issued by the appropriate order- 
ing official to the medical care provid- 
er. - 

(b) In nonemergency cases, a sick or 
disabled Indian, or an iridividual or 
agency acting on behalf of the Indian, 
or the medical care provider shall, 
prior to the provision of medical care 
and services, notify the appropriate or- 
dering official of the need for services 
and supply information that the or- 
dering official deems necessary to de- 
termine the relative medical need for 
the services and the individual’s eligi- 
bility. The requirement for notice 
prior to providing medical care and 
services under this paragraph may be 
waived by the ordering official if: 

(1) Such notice and information is 
provided within 72 hours after the be- 
ginning of treatment or admission to a 
health care facility; and 

(2) The ordering official determines 
that giving of notice prior to obtaining 
the medical care and services was im- 
practicable or that other good cause 
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exists for the failure to provide prior 
notice. 

(c) In emergency cases, a sick or dis- 
abled Indian, or an individual or 
agency acting on behalf of the Indian, 
or the medical care provider shall, 
within 72 hours. after the beginning of 
treatment for the condition or after 
admission to a health care facility 
notify the appropriate ordering offi- 
cial of the fact of the admission or 
treatment, together with information 
necessary to determine the relative 
medical need for the services and the 
eligibility of the Indian for the ser- 
vices. The 72-hour period may be ex- 
tended if the ordering official deter- 
mines that notification within the pre- 
scribed period was impracticable or 
that other good cause exists for the 
failure to comply. 


§ 36.25 Reconsideration and appeals. 


(a) Any person to whom contract 
health services are denied shall be no- 
tified of the denial in writing together 
with a statement of the reason for the 
denial. The notice shall advise the ap- 
plicant for contract health services 
that within 30 days from the receipt of 
the notice the applicant: 

(i) May obtain a reconsideration by 
the appropriate Service unit director 
of the original denial if the applicant 
submits additional supporting infor- 
mation not previously submitted or, 
(ii) if no additional information is sub- 
mitted, may appeal the original denial 
by the Service unit director to the ap- 
propriate area or program director. A 
request for reconsideration or appeal 
shall be in writing and shall set forth 
the grounds supporting the request or 
appeal. 

(b) If the original decision is af- 
firmed on reconsideration, the appli- 
cant shall be so notified in writing and 
advised that an appeal may be taken 
to the area or program director within 
30 days of receipt of the notice of the 
reconsidered: decision. The appeal 
shall be in writing and shall set forth 
the grounds supporting the appeal. 

(c) If the original or reconsidered de- 
cision is affirmed on appeal by the 
area or program director, the appli- 
cant shall be so notified in writing and 
advised that a further appeal may be 
taken to the Director, Indian Health 
Service, within 30 days of receipt of 
the notice. The appeal shall be in writ- 
ing and shall set forth the grounds 
supporting the appeal. The decision of 
the Director, Indian Health Service, 
shall constitute final administrative 
action. 


{FR Doc. 78-21331 Filed 8-3-78; 8:45 am] 
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